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CRIMINAL PROPERTY CONFISCATION BILL 
Second Reading 

Resumed from 29 June. 

MR McGINTY (Fremantle) [12.20 pm]:  This Bill contains a number of provisions that those of us who are 
interested in the rule of law might find repugnant at first blush.  I refer particularly to those provisions in this Bill 
that provide for unlimited retrospectivity.  If Ned Kelly were a Western Australian in the mid-nineteenth century, 
this Bill could attach to his property that could be seized as the proceeds of crime, depending on whether he was 
considered to be a criminal.  I make that point to emphasise the effect of the unlimited retrospectivity contained 
in this legislation.  It refers back as far as practical in pursuing criminals and property associated in one form or 
another with crime.  People should not feel safe because the statute of limitations of six years, a couple of 
decades or a few generations has passed.  The Bill’s unlimited retrospectivity is one of its centrepieces.  Usually, 
we have the view that legislation should not be retrospective.  The principle is simple:  People should know the 
consequences of an act, which may or may not be a crime.  There is a requirement for certainty, which is why, as 
a general rule, we are opposed to retrospective legislation.  It can make something a crime that was not a crime 
when it occurred.  This legislation could render people liable to lose property which they were not liable to lose 
when certain events occurred in the past.  People should be aware of the consequences of their actions and act 
accordingly in the knowledge that those consequences will not change.  This legislation will change that and will 
render liable to confiscation property that would not have been confiscated in the past. 

The second aspect that offends the usual bases on which our law applies is the reversal of the onus of proof.  A 
significant onus on the accused to prove his innocence is contained in this legislation in a number of different 
ways..  In its simplest form, when the Director of Public Prosecutions initiates an action against someone on the 
basis that his acquisition of property cannot be explained, was crime used or crime derived, the onus shifts to the 
owner of the property to prove its origin.  

The police could knock on your door, Madam Acting Speaker, serve you with a notice and put on you the onus 
of proving that your house, car, trail bike, all the money in your bank account or anything else you may have was 
obtained legitimately.  If, on the balance of probabilities, Madam Acting Speaker, you could not prove your 
belongings were lawfully obtained, they would automatically be confiscated by the State.  

Although, traditionally we are innocent until proved guilty, and the State, whether through the DPP or the police, 
must prove that a person committed an offence or that property was not lawfully obtained, this legislation 
reverses that onus.  The individual must prove his wealth was obtained lawfully.  

Under this legislation, to lawfully obtain wealth we must do more than say it was given to us.  A disbursement 
from a family trust to an individual is not a lawful payment.  It is important to note this because, although we 
think we may have obtained it lawfully from a trust, it was not a payment for valuable consideration.  That 
payment, therefore, must be traced back until it can be identified - the onus is on the individual to do this - that 
the property or money was obtained lawfully, whether in the form of a salary or proceeds from the sale of an 
asset.  To claim that it was a gift is insufficient for the purpose of this legislation.  The onus is not on the 
authorities, but on the person to prove it was lawfully obtained.  

The third general comment I have about this legislation concerns the breadth of its scope.  In addition to being 
fully retrospective to the days of Ned Kelly and beyond and reversal of the onus of proof, the crime that gives 
rise to confiscation of assets is one for which the minimum penalty is two years or more.  Not many crimes are 
committed in Western Australia for which the Criminal Code does not prescribe a minimum penalty of two years 
or more.  The only one I can think of - I am sure there are more - is a simple assault.  However, we are referring 
here to crimes by which someone obtained assets illegally, the most common of which is fraud or stealing.  They 
all have minimum penalties in the Criminal Code of greater than two years.  That is all that is required to render 
a person liable to having property confiscated.  

The legislation is wide ranging.  It does not deal only with serious crime.  Relatively minor crimes can be caught 
by it that can be against the laws of not only Western Australia but also the Commonwealth or any other State in 
Australia.  A simple and perhaps commonplace example is if someone made an untruthful declaration when 
filling out a tax return and claimed something to which he was not entitled.  That is a confiscable offence.   

That is a confiscable offence, and the property that comes from that and any property acquired from the money 
got from the tax return as a result of not making a proper declaration on the tax return is liable to confiscation 
when an application is made. 

The comparable legislation in New South Wales was the inspiration for this legislation.  As you will be aware, 
Madam Acting Speaker, the confiscation of proceeds of crime legislation in New South Wales formed part of the 
consideration, leading to the report that suggested that we should have non-conviction-based confiscation 
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legislation in Western Australia.  The relevant New South Wales legislation provides for serious offences - that 
is, offences that have a penalty of five years or more - to be offences that lead to the confiscation of assets 
derived from such an offence.  The Western Australian Government has struck it at a far lower threshold, and by 
saying two years, it effectively means that every possible offence for which there is a term of imprisonment can 
lead to the acquisition of improperly gained wealth. 

The breadth of this legislation means the role of the Director of Public Prosecutions as its controller is crucially 
important.  We need to have a DPP who will not use the power capriciously and who will take into account the 
public interest.  This legislation is being cast far broader than ever could be intended to apply.  We would 
certainly have the State seizing an awful lot of assets on Jutland Parade and perhaps in Yallingup because all that 
needs to be done in many cases is to point to a breach of the Corporations Code or an incorrectly filled-out tax 
return.  Those offences may not be seen to be at the most serious end of the scale but will result in the 
confiscation of not only the benefits that have flowed from a crime but also, most importantly, from anything 
acquired with the proceeds of the crime.  If people claimed a few deductions they were not entitled to on their 
tax return and received back $10 000 more than they should have, anything in part acquired from receiving that 
money from the tax return will be confiscable in full, not in part and not to the extent of the crime.  In the 
hypothetical example of the Minister for Police and a friend deciding to build a holiday home at Goode Beach in 
Albany, perhaps only $1 towards its cost may have been acquired improperly, but the holiday home would be 
confiscated in its entirety; not only the proceeds of crime component but also the legitimately acquired 
component.  The friend of the minister, the innocent co-owner, would lose his entire share and the bank would 
forfeit any mortgage it held.  The two co-owners of the property would certainly still owe a debt to the bank but 
it would not be - this is crucially important - secured by a mortgage.  Under this legislation, when property is 
confiscated it reverts without encumbrance to the Crown, so the mortgage disappears.  The bank would still be 
owed its money but it would have to pursue the individuals for that money without security.  That is will be the 
practical impact of the legislation. 

We need a benevolent Director of Public Prosecutions.  In the same way as we have had prosecution guidelines, 
I am sure that confiscation guidelines will be drawn up.  The Director of Public Prosecutions made that point 
when this matter was aired in the public arena last week.  One could think of no clearer example of something 
operating outside the law than brothels, where property is used for the commission of an offence - that is, the 
premises of the brothel in which something unlawful is happening - and where proceeds of crime are also being 
derived and perhaps ploughed back into the building to pay the mortgage.  In a sense two limbs of the 
confiscation legislation could be applied to brothels.  To manage premises for the purpose of prostitution is 
punishable by a maximum term of three years’ imprisonment.  I think it would be the simplest task for the DPP 
to confiscate, I think, 181 Hay Street, Kalgoorlie.  The onus would be on the owner of those premises to prove 
that she was not using them for the purposes of prostitution.  Frankly, she could not prove it because I am told 
that is what they are used for. 

Mr Prince:  We will find out at the weekend. 

Mr McGINTY:  Is the minister going there? 

Mr Prince:  No, your executive meeting takes place. 

Mr McGINTY:  I think it would be the simplest of cases where the onus would be on, I think, Mary-Anne 
Kenworthy as the owner of those premises to prove that she either did not use the premises for unlawful 
purposes or that no proceeds of crime were being derived.  Assuming what we all understand to be commonly 
true about the place, she could not do that.  If the premises are forfeited to the State and they are mortgaged to a 
bank or similar establishment, the bank would lose its security. 

It requires the Director of Public Prosecutions to be very aware of the purposes of the legislation in his or her 
confiscation guidelines and to use the breadth of the powers contained in the legislation sparingly and for 
particular purposes; that is, to track the proceeds of crime or to deal with the commission of crime.  I was 
heartened when the Director of Public Prosecutions indicated that it was not his policy to prosecute matters that 
were out of step with community standards.  We all know that brothels are a fact of life and that they are illegal.  
The Director of Public Prosecutions is unfortunately put in a position by the law of this State where he must 
effectively operate his own containment policy of saying that he will enforce the law only in certain respects.  
Where he thinks the law is an ass, such as the current prostitution law, because the Government does not have 
the will or desire to change it to reflect community standards, he simply will not enforce it when it comes to this 
legislation.  This is despite the fact that it would be the simplest way for the confiscation unit and the Office of 
the Director of Public Prosecutions to get a few runs on the board early on in the piece by simply going to each 
brothel in the State and confiscating the building, whether it be owned by the person running the brothel or 
someone else.  The same confiscation considerations apply even where the property is leased or rented. The 
owner of the property would lose that interest, whether or not he was aware of or involved in the running of the 
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brothel.  We need very clearly thought-out confiscation guidelines, and the Director of Public Prosecutions has 
proposed that he formulate those, because of the breadth of the scope of this legislation. 

Mr Prince:  Are escort agencies covered? 

Mr McGINTY:  I suspect they are not. 

Mr Prince:  I agree. 

Mr McGINTY:  I do not think one could establish there was anything unlawful because the question is whether 
premises are kept for the purposes of prostitution.  However, Hay Street, Kalgoorlie, round the corner from my 
house in South Fremantle - Ada Rose, 205 South Terrace - and other places are quite notorious, well known and 
well run.  The DPP is right in asking why he should interfere with something that the community is happy to live 
with. 

Mr Prince:  If, however, some organised criminal element is associated with them, their time will come.  

Mr McGINTY:  It raises a problem, minister, and we have had this debate about prostitution. 

Mr Prince:  Notwithstanding any form of legislation that  may deal with prostitution, if an organised crime 
element is involved in a business, whether it be prostitution, panel beating or anything else, the same law will 
apply. 

Mr McGINTY:  I indicated that it is hard to think of a crime that might result in someone acquiring assets not 
covered by the legislation.  However, some significant offences will not be caught by this legislation for the 
simple reason that although it provides for an enormous pecuniary penalty against the perpetrators of those 
offences, the trigger for a confiscable offence is an offence for which the penalty under this legislation is 
imprisonment for two years, or more.  There is no logical reason for these matters to be considered only offences 
and not crimes. 

To give a serious example, action is being taken under section 45 of the Trade Practices Act against the 
Australian Medical Association and the Joondalup Health Campus.  I think the State Government was party to 
the agreement, but not party to the legal action. 

Mr Prince:  It was not party to the agreement at all - not at any time. 

Mr McGINTY:  I thought the Government was. 

Mr Prince:  No, I was not!  I was minister at the time, and that is not true.  

Mr McGINTY:  This is the subject of essentially civil action, although it is quasi-criminal in  nature.  Action has 
been taken against the Joondalup Health Campus, the AMA and I suspect some doctors as well.  

Mr Prince:  I think it is at least one of the doctors. 

Mr McGINTY:  I was told that the State Government, although not party to the legal action, was a signatory to 
the agreement.  However, the minister assures me that that is not correct. 

Mr Prince:  I was asked on many occasions to sign it.  I refused consistently.  As far as I am aware, it was not 
signed by anybody in the department. 

Mr Thomas:  Not guilty, your worship! 

Mr Prince:  No way.   

Mr McGINTY:  Indeed.  The allegation is a price fixing agreement, which is contrary to one of the bases of 
federal trade practices law.  The courts must resolve that matter.  The penalty is enormous, but it is only 
pecuniary.  Therefore, what could have given rise to the State Government confiscating the Joondalup hospital, 
the doctors' cars, surgeries and rooms at the hospital, and the rather lovely AMA building on Stirling Highway in 
Nedlands as a result of the commission of a confiscable offence is saved by a quirk.  A penalty of imprisonment 
could apply to such an offence as comparable offences appear in the Criminal Code.  However, it just happens to 
be an offence under the civil provisions of the Trade Practices Act.  Therefore, those assets will not be exposed 
to confiscation.   

I have another example.  I had a visit from the parents of a young man who lost his life in an industrial accident 
when he was overcome by fumes in a vat at the Cullen winery in Margaret River.  It is arguable, although no 
action was taken, that the employers could have committed the offence of failing to provide a safe place of work 
under the Occupational Safety and Health Act.  Some controversy has arisen in this State about whether 
employers who fail to provide a safe place of work should face the full sanction of the Criminal Code; that is, 
whether employers should be liable to imprisonment when they severely injure or kill their employees because 
of their failure to provide a safe place of work. 
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Mr Prince:  It is a matter of whether it is criminal negligence; that is, not the level of injury, but the extent of 
negligence. 

Mr McGINTY:  The penalty under the Occupational Safety and Health Act is purely pecuniary. 

Mr Prince:  I understand that.  You talked about the Criminal Code and criminal negligence, which is not to do 
with the extent of injuries to individuals. 

Mr McGINTY:  If in that case a penalty were applied, as is advocated from time to time, and the occupational 
safety and health law were changed to provide a term of imprisonment for more serious breaches of duty of care 
to employees, Cullen winery could have been liable to confiscation by the State.  It will not be, unless, as the 
minister said, the circumstances constitute criminal negligence under the code. 

I give those two examples of laws for which imprisonment may be a sentencing option but is not.  Therefore, the 
employers, Joondalup hospital and the AMA will escape having their property confiscated.  It is a matter of the 
luck of the draw and whether Parliament has decided to prescribe a penalty for an offence of imprisonment for 
two years, or more.  I say that because the scope of this law is very broad. 

I have dealt with retrospectivity, reversal of the onus of proof and the scope of the law.  The fourth concern is the 
position of innocent parties.  This legislation is incredibly tough.  It provides that in addition to the criminals of 
this world and their immediate beneficiaries, innocent people can have their property confiscated.  The example I 
gave a few minutes ago was of two people who had gone into partnership in a holiday home.  If one of those 
persons had derived money from criminal business to acquire that interest in the home, that person would lose 
his or her interest, because the part derived from the proceeds of crime would be confiscated, as would the 
legitimate money put into the undertaking.  That person would lose not only the proceeds of his or her 
criminality, but also the interest; and that is fine:  If people commit a crime and want to intermingle their funds, 
it is probably an appropriate weapon to confiscate anything tainted with those funds. 

I give two examples of hardship being done to individuals.  In the case of two people buying a holiday home 
together, one party may be completely innocent.  He may obtain a $100 000 loan from a bank for a half-share in 
a $200 000 home on the south coast.  That individual may be completely ignorant of the fact that some of the 
money his partner has put into the home is tainted.  If the property is confiscated, the person who has put in 
money in good faith as an investment will lose his interest.  Nothing in this legislation protects an innocent co-
owner of property when the other party has purchased his or her share of the property with the proceeds of crime.  
Often, a bank or financial institution will hold a mortgage over such a property, and the financial institution will 
lose its security as well. 

If any doubt arises about that matter, members should look at clause 83 of the Bill, which deals with property 
which has been seized or frozen, and the circumstances in which it can be released.  Once the application is 
made on crime-derived property, it can be released on only one ground; that is, if the person who owned the 
property can prove it is not crime derived.  There are no innocent co-owners, nor are allowances made for 
persons who did not know that the proceeds of crime had been used. 

A different consideration applies for property used in the commission of an offence.  One example is a house 
being used by a paedophile to commit a crime.  Another example is a house being used to grow a hydroponics 
crop.  This legislation provides for the house to be confiscated in those circumstances.  Another component of 
the legislation is its automatic provision; the court has no discretion.  When the application is made to the court, 
it must take the action as its effect is mandatory. 

Debate adjourned, pursuant to standing orders. 

[Continued on page 535.] 
 


